STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
DONALD AMBRO SE,
Petiti oner,
Case No. 99-2529

VS.

FLORI DA ENG NEERS MANAGEMENT
CORPORATI ON,

Respondent .

N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a hearing was held in this case in
accordance with Section 120.57(1), Florida Statutes, on August
25, 1999, by video teleconference at sites in Fort Lauderdal e and
Tal | ahassee, Florida, before Stuart M Lerner, a duly-designated
Adm ni strative Law Judge of the Division of Adm nistrative
Heari ngs.
APPEARANCES

For Petitioner: Donald Anbroise, pro se
6825 Sout hwest 15th Street
Penbr oke Pines, Florida 33023

For Respondent: WIliamH Hollinon, Esquire
Ausl ey & McMil | en
Post O fice Box 391
Tal | ahassee, Florida 32302

STATEMENT OF THE | SSUE

Whet her Petitioner is entitled to additional credit for his
solutions to Problens 124 and 222 of the Principles and Practice

of Engi neering portion of the engineering |licensure exam nation



adm ni stered on October 30, 1998, by the National Council of
Exam ners for Engi neers and Surveyors.

PRELI M NARY STATEMENT

By letter dated June 2, 1999, Petitioner requested a "fornal
adm nistrative hearing"” on his challenge to the failing score he
recei ved on the Cctober 30, 1998, Principles and Practice of
Engi neering portion of the engineering |icensure exam nation
adm ni stered by the National Council of Exam ners for Engi neers
and Surveyors. On June 8, 1999, the matter was referred to the
D vision of Adm nistrative Hearings (D vision) for the assignnent
of an Adm nistrative Law Judge to conduct the hearing Petitioner
had request ed.

As noted above, the hearing was held on August 25, 1999. At
the hearing, Petitioner testified on his own behalf, and C ayton
Campbell, P.E., testified (as an expert) on behalf of Respondent.
No other witnesses testified. |In addition to the testinony of
Petitioner and M. Canpbell, a total of 17 exhibits (Petitioner's
Exhibit 1 and Respondent's Exhibits 1 through 16) were offered
and received into evidence.

At the conclusion of the evidentiary portion of the hearing,
t he undersi gned announced, on the record, that proposed
recommended orders had to be filed no |later than 14 days after
the close of the hearing. Petitioner and Respondent filed their

Proposed Recomended Orders on Septenber 3, 1999, and



Septenber 7, 1999, respectively. These post-hearing submttals
have been carefully considered by the undersigned.

FI NDI NGS OF FACT

Based upon the evidence adduced at hearing, and the record
as a whole, the follow ng findings of fact are nade:

1. On Cctober 30, 1998, as part of his effort to obtain a
Fl ori da engineering license, Petitioner sat for the Principles
and Practice of Engineering Exam nation (Exam nation). This is a
nati onal exam nati on devel oped and adm ni stered by the Nati onal
Counci | of Exam ners for Engineers and Surveyors (NCEES).
Petitioner chose to be tested in civil engineering.

2. Petitioner received a raw score of 47 on the
Exam nation. For the civil engineering specialization, a raw
score of 47 converts to a score of 69. To pass the Exam nation
a converted score of 70 is needed.

3. Petitioner formally requested the NCEES to rescore his
solutions to Problens 124, 125, and 222 on the Exam nation. At
the time he made this request, Petitioner was aware that
rescoring could result in the candidate's score being | owered
(al though he believed that, in his case, the outconme would be a
hi gher, not a | ower, score).

4. Petitioner was wong. The rescoring he requested
resulted in his receiving a raw score of 43 (or a converted score

of 65, 5 points |ess than he needed to pass the Exam nation).



5. After being notified of the outconme of the rescoring,
Petitioner requested the Florida Board of Professional Engineers
to grant hima "formal adm nistrative hearing"” on the matter.

6. Petitioner's request was granted.

7. At hearing, Petitioner advised that he was chall engi ng
only the grading of his solutions to Problens 124 and 222 of the
Exam nation, and that he was not pursuing his challenge to the
score he had received for his solution to Problem 125.

8. Problens 124 and 222 were worth ten (raw) points each.

9. Problem 124 contai ned four subparts (or requirenents).

10. Petitioner received two (raw) points for his solution
to Problem 124. Rescoring did not result in any change to this
score.

11. Due to mathematical errors that he nade, Petitioner did
not solve any of the subparts of Problem 124 correctly.
Accordingly, in accordance with the requirenments and gui delines
of the NCEES scoring plan for this problem the highest (raw
score that he could have received for his solution to this
problemwas a two, which is the score he received.

12. Problem 222 contained five subparts (or requirenents).

13. Petitioner originally received a (raw) score of six for
his solution to Problem 222. Upon rescoring, his (raw) score was
reduced to two.

14. In attenpting to solve Problem 222, Petitioner

overestimated the lateral earth pressure due to his



m sunder st andi ng of the term"equivalent fluid pressure” used in
the problem In addition, in his solution to subpart (a), he did
not properly specify the appropriate bar size and spaci ng.

15. Gving Petitioner a (raw) score of two for his solution
to Problem 222 was consistent with the requirenents and
gui del i nes of the NCEES scoring plan for this problem

CONCLUSI ONS OF LAW

16. A person seeking to becone |licensed by the Departnent
of Busi ness and Professional Regulation (Departnent) to practice
engineering in the State of Florida nust take and pass a
I i censure exam nation (provided that person is not entitled to
licensure by endorsenent). Sections 471.013 and 471. 015, Florida
St at ut es.

17. The required examnation is described in the Board of
Prof essi onal Engineer's (Board's) Rules 61Gl5-21.001 and 61Gl5-
21.002, Florida Adm nistrative Code, which provide, in pertinent
part, as foll ows:

61G1l5-21. 001 Witten Exam nation Desi gnat ed,;
Ceneral Requirenents.

(1) The Florida Board of [Professional]

Engi neers hereby determnes that a witten
exam nation shall be given and passed prior
to any applicant receiving a license to
practice as a professional engineer

The exam nation shall be provided by the
Nat i onal Council of Exam ners for Engineers
and Surveyors (NCEES). 1/ The exam nation
consists of two parts, each of eight hours.
Candi dates are permtted to bring certain
reference materials, slide rules and certain
calculators. A list of approved reference
materials and cal culators will be provided to



all candidates prior to each exam nati on.

All materials including pens and pencils are
to be furnished by the applicant. National
exam nation security requirenents as set
forth by the NCEES shall be followed

t hroughout the adm nistration of the

exam nati on

61GL5- 21. 002 Areas of Conpetency and G ading
Criteria.

(1) The Engineering Fundanental s Exam nation
shall include all questions and problens on
subjects normally connected with the basic
fundanmental s of engi neering education. The
topics which will usually be treated in this
section are as follows: mathematics,

mat hemat i cal nodel i ng of engi neering systens,
nucl eoni cs and wave phenonena, chem stry,
statistics, dynam cs, mechanics of materials,
fluid mechanics, thernmodynam cs/ heat
transfer, conputer programm ng, electrical
circuits, statics, structure of matter,

engi neering nechanics, electronics and

el ectrical machinery.

(2) Part two of the exam nation shall be
based on Professional Practice and Principles
and shall be devoted primarily to the field
of the applicant's finding solutions to

probl ens designed to test the applicant's
ability to apply acceptabl e engi neering
practice to problens which are representative
of his discipline. Applicants for

regi stration nmust select one of the |listed
specializations in which to be exam ned. The
Board nay al so authorize exam nations in

ot her engi neering disciplines when the Board
determ nes that such disciplines warrant the
giving of a separate examnation in ternms of
cost effectiveness and acceptability in the
pr of essi on of engi neeri ng.

(3) In Part Two of the exam nation the
applicant will usually be required to sol ve
fromseven to ten problens which the
applicant may choose from approxi mately
twenty problens drawn froma test pattern
generally set forth as foll ows:



18.

Fl ori da Adm ni strati ve Code,

(b) Gvil/Sanitary -- Hi ghway, Structural,
Sanitary Pl anning, Fluids, Soils, Econom cs,
Wat er Control and Resources, Treatment
Facility Design, Fluid Flow Hydraulics,

Pl anni ng Anal ysis, System Desi gn, Chem cal -
Bi o Problens, Materials Sections, and
Econom cs.

The Board's Rul es 61Gl5-21. 003 and 61G15-21. 004,

exam nation. These rules provide, in pertinent part, as follows:

61Gl5-21.003 G ading Criteria for the Essay
Portion of Exam nati on.

(1) Insofar as the essay portion of the
exam nation is not machi ne graded the Board
deens it necessary to set forth the follow ng
gui del i nes upon which grades for the essay
portion shall be based. G ades on the essay
portion of the exam nation will be based upon
the application of good engi neering judgnent,
the sel ection and eval uati on of pertinent
informati on and the denonstration of the
ability to make reasonabl e assunpti ons when
necessary. Answers may vary due to
assunptions made. Partial credit wll
normal |y be given if correct fundanenta

engi neering principles are used, even though
the answer may be incorrect. All grading

wi |l be done by an expert conmttee provided
by the national testing service supplying the
exam nation. 2/

(2) An applicant nust follow all pertinent

i nstructions on the exam nation bookl et and
t he sol ution panphlet. The applicant shal

i ndi cate which problens he has solved and is
submtting for credit in the designated boxes
on the front cover of the solution panphlet.
If an applicant fails to indicate which
problens he is submtting for credit in the
desi gnat ed boxes, only the first four

probl ens worked in said panphlet shall be

gr aded.

61GL5- 21. 004 Passing G ade.

address the grading of the |icensure



19.

Code, provides that

(2) A passing grade on Part Two of the

exam nation is defined as a grade of 70 or
better. The grades are determ ned by a group
of know edgeabl e prof essi onal engi neers, who
are famliar wth engineering practice and
with what is required for an applicable

engi neering practice and with what is

requi red for an applicabl e engineering task.
These professional engineers wll establish a
m ni mum passi ng score on each individual test
item(i.e., examnation problem. An Item
Specific Scoring Plan (I1SSP) will be prepared
for each exam nation item based upon the
NCEES standard scoring plan outline form An
| SSP wi Il | be devel oped by persons who are
famliar wth each discipline including the
itemauthor, the item scorer, and other NCEES
experts. On a scale of 0-10, six (6) will be
a m ni mum passi ng standard and scores between
six (6) and ten (10) will be considered to be
passi ng scores for each examnation item A
score of five (5) or lower will be considered
an unsatisfactory score for that itemand the
exam nee wll be considered to have failed
that item To pass, an exam nee nust average
six (6) or greater on his/her choice of eight
(8) examitens, that is, the raw score nust
be forty-eight (48) or greater based on a
scale of eighty (80). This raw score is then
converted to a base 100 on which, as is noted
above, a passing grade will be seventy (70).

The Board's Rule 61Gl5-21.006, Florida Adm nistrative

"[e] xam revi ew procedures are governed by

rule 61-11.017, F.A C " and that "[a]ll reviews of answers,

guesti ons,

conveni ent

papers, grades, and grading key shall be at a nutually

time and subject to national testing security

requirenents in order to insure the integrity of the

exam nation."

20.

Depart nment

Rul e 61.017, Florida Adm nistrative Code, is

rul e which provides, in pertinent part, that

a

"[r]eview



of exam nations devel oped by or for a national council,
associ ation, society (herein after referred as national
organi zati on) shall be conducted in accordance wi th national
exam nation security guidelines.”

21. In the instant case, after receiving a failing score on
the Principles and Practice of Engineering portion of the NCEES-
adm ni stered and graded engi neering |licensure exam nation and
recei ving an even | ower score upon subsequent review and
rescoring, Petitioner requested a "formal adm nistrative hearing”
to contest his failing score.

22. The Board (acting through the Florida Engi neers
Managenment Corporation, a Florida not-for-profit corporation

created pursuant to Section 471.038, Florida Statutes, "to
provi de adm ni strative, investigative, and prosecutori al
services" to the Board) granted Petitioner's request for a
hearing and referred the matter to the Division of Admnistrative
Hearings for hearing.

23. In those instances where a State of Florida |Iicensing
board or agency is enpowered to alter a candidate's failing
exam nation score, the candidate is entitled to a hearing,
pursuant to Chapter 120, Florida Statutes, to contest his or her
failing score. At the hearing, the candi date bears the burden of
establ i shing, by a preponderance of the evidence, that his or her

failing score was the product of arbitrary or otherw se inproper

or erroneous grading. See Harac v. Departnent of Professional




Regul ati on, Board of Architecture, 484 So. 2d 1333, 1338 (Fla. 3d

DCA 1986) ("Ordinarily one who fails a |icensure exam nation woul d
shoul der a heavy burden in proving that a subjective eval uation

by an expert is arbitrary."); Florida Departnent of Health and

Rehabilitative Services v. Career Service Comm ssion, 289 So. 2d

412, 414 (Fla. 4th DCA 1974)( 1974)("[T] he burden of proof is on
the party asserting the affirmative on an issue before an
admnistrative tribunal." . . . . '"As a general rule the
conparative degree of proof by which a case nust be established
is the sane before an admnistrative tribunal as in a judicial
proceedi ng--that is, [a] preponderance of the evidence. It is
not satisfied by proof creating an equi poise, but it does not
requi re proof beyond a reasonable doubt.'"); Section
120.57(1)(j), Florida Statutes ("Findings of fact shall be based
upon a preponderance of the evidence, except in penal or
Iicensure disciplinary proceedi ngs or except as otherw se
provi ded by statute, and shall be based excl usively on the
evi dence of record and on matters officially recognized.").

24. Petitioner failed to submt such proof in the instant
case.

25. In attenpting to denonstrate that he should have
recei ved hi gher scores for his solutions to Problens 124 and 222
of the Exam nation, Petitioner did not present the testinony of
any i ndependent expert witness. Instead, he relied exclusively

on his own testinony, which he was free to do notw thstanding his

10



interest in the outcone of the case. See Martuccio v. Departnent

of Professional Regul ation, 622 So. 2d 607, 609-10 (Fla. 1st DCA

1993). Respondent countered Petitioner's testinony with the
expert testinony of an experienced and know edgeabl e Fl ori da-
i censed engineer, Clayton Canpbell, P.E. Gven M. Canpbell's
i npressive credentials and qualifications, and his apparent
candor and | ack of bias, the undersigned has credited his (M.
Canpbel | 's) expert testinony (concerning the scoring of
Petitioner's solutions to Problens 124 and 222) over Petitioner's
testinmony to the contrary, and he has determ ned that the scores
Petitioner received for his solutions to these problens were not,
given the requirenents and guidelines of the NCEES scoring plan
for these problens, undeservingly | ow

26. Moreover, even if Petitioner had persuaded the
undersigned that he (Petitioner) should have received hi gher
scores for these solutions, the undersigned would still not
recommend that the Board grant Petitioner the relief he is
seeking in this case. This is because the Exam nation is "an
exam nation devel oped by or for a national board, council,
associ ation, or society,” wthin the nmeaning of the Departnent's
Rul e 61-11.012(1), Florida Adm nistrative Code, and, pursuant to
that rule provision, the Board nmust "accept the devel opnent and

gradi ng of such [an] exam nation w thout nodification.” See also

Department Rule 61-11.010(1)(a), Florida Adm nistrative Code

("National Exam nations shall be graded solely and excl usively by

11



the National exam nation provider or its designee. National

exam nations shall include those devel oped by or for national
boards, councils, associations or societies."); Board Rule 61Gl5-
21.003(1), Florida Adm nistrative Code ("All grading will be done
by an expert commttee provided by the national testing service
suppl ying the exam nation.").

27. In view of the foregoing, Petitioner's challenge to the
scores he received fromthe NCEES for his solutions to Probl ens
124 and 222 of the Principles and Practice of Engineering portion
of the October 30, 1998, engineering |licensure exam nation should
be rejected.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a final order be entered rejecting
Petitioner's challenge to the failing score he received fromthe
NCEES on the Principles and Practice of Engineering portion of
t he Cctober 30, 1998, engineering |icensure exam nation.

DONE AND ENTERED this 4th day of Cctober, 1999, in

Tal | ahassee, Leon County, Florida.

STUART M LERNER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us
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Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 4th day of Cctober, 1999.

ENDNOTES

1/ A licensing board within the Departnment of Business and

Prof essi onal Regul ati on, such as the Board of Professional

Engi neers, is authorized by Section 455.217(1)(d), Florida
Statutes, to "approve by rule the use of any national exam nation
whi ch the departnment has certified as neeting requirenents of

nati onal exam nations and generally accepted testing standards
pursuant to departnent rules.” A "national exam nation," as that
termis used in Section 455.217, Florida Statutes, is defined in
Rul e 61-11.015, Florida Adm nistrative Code, as follows:

(1) . . . . . To ensure conpliance, the
follow ng definition of a national

exam nation shall be applied when using a
nati onal exam nation

(2) A national exam nation is an exam nation
devel oped by or for a national professional
associ ation, board, council or society
(hereinafter referred to as organi zation) and
adm ni stered for the purpose of assessing
entry level skills necessary to protect the
heal th, safety and welfare of the public from
i nconpetent practice.

(a) The purpose of the exam nation shall be
to establish entry | evel standards of
practice that shall be conmon to al
practitioners.

(b) The practice of the profession at the
national |evel must be defined through an
occupational survey with a representative
sanple of all practitioners and professional
practices.

(c) The examnation for |icensure nust
assess the scope of practice and the entry
skills defined by the national occupational
survey.

(3) The national organization nust be
general ly recogni zed by practitioners across

13



the nation in the formof representatives
fromthe State Boards or shall have
menbership representing a substantial nunber
of the nation's practitioners who have been
I icensed through the national organization
exam nati on

(4) The national organization shall be the
responsi bl e body for overseeing the

devel opment and scoring of the nationa

exam nation

(5) The national organization shall provide
security guidelines for the devel opnent and

gradi ng of the national exam nation and shal
oversee the enforcenent of these guidelines.

2/ Pursuant to the Departnent's Rule 61-11.010(1)(a), Florida
Adm ni strative Code, "National Exam nations shall be graded

sol ely and exclusively by the National exam nation provider or
its designee."
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wwthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order should be filed with the agency that w |

issue the final order in this case.
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